The Tenant You are Just DYING to Evict!

By Michele Bayless, OSJA

Halloween is the time for spooks and haunts, tricks and treats, and of course, unwanted Tenants.  Take for instance, "The Pusher," the widely famous Tenant of Room 4714 of the 47th Division Barracks, the Academy has been unable to "evict" him for over thirty years since his first appearance in 1972.  Even more troublesome for the Academy is the hold-over Tenant "Molly" the maid who appears to rumple coverlets and leave wet spots on breadboards in Quarters 100.  Human Tenants are also not that easy to evict, as Landlord/Tenant property law tends to protect both Tenants and Landlords in eviction proceedings.

Tenant's Rights

The New York State Attorney General has published a Tenant's Rights Guide (accessible on the web at http://www.oag.state.ny.us/realestate/Tenants_rights_guide.html), which outlines the basic rights of a living Tenant in the state of New York, including the Warranty of Habitability.  Tenants in the after-life are not afforded these protections.  Essentially, "Tenants are entitled to a livable, safe and sanitary apartment."  Landlords have a duty to provide heat and hot water, an apartment free of pests and vermin, and an apartment that is safe to occupy.  This includes providing protection from potential criminal activities and perhaps even ghostly visitors.  

Landlords also have a duty to make repairs in a timely manner.  If a Landlord is refusing to make necessary repairs, a Tenant may make reasonable repairs and deduct the cost of the repairs from the rent.  A Tenant may also withhold rent in a situation where the Warranty of Habitability has been violated.  Tenants beware, the Landlord can bring a cause of action for Non-payment of Rent, and the Tenant would be forced to counterclaim a Breach of Warranty.

Security deposits (in most cases) must also be safeguarded and not commingled with a Landlord's personal money.  The deposit in many cases must be kept in an interest bearing account, of which the Landlord is entitled to an annual 1% administrative expense.  The remaining interest is the property of the Tenant.  For spiritual residents, all rental payments are made in the form of ectoplasm and not subject to these safeguards.

Finally, in the State of New York, a military member has the right to terminate a residential lease prematurely if the servicemember entered into the agreement prior to going on active duty and if the servicemember or dependents resided in the property during the lease.  The servicemember would still be liable for an additional one-month's rent after notice of termination.  Phantoms are precluded from military service.

Landlord's Rights


A Landlord has the right to collect rent from a Tenant, to have his apartment maintained in an adequate condition, and to have his apartment vacated when the lease expires.  If a Tenant fails to pay rent or illegally holds-over in the apartment beyond the termination of the lease, the Landlord can bring in action in court for eviction.  In order to actually evict the Tenant, the Landlord must win the case and must utilize a sheriff, constable, or marshal to carry out the physical eviction.  Landlords are prohibited from "taking the law into their own hands" and attempting to evict a Tenant by forcible means, by locking the Tenant out, or from holding a séance to exorcise the Tenant.   A Tenant who is illegally forced out his apartment is entitled to recover treble damages against the Landlord, who may also be subject to criminal and civil penalties for the unlawful eviction.  A Tenant does not have the right to haunt an apartment from which he has been lawfully evicted.


A Landlord has the right to enter the premises with reasonable notice in order to make repairs.  In an emergency, no notice is necessary.  A Landlord also has the right to retain a security deposit to pay for any repairs beyond reasonable wear and tear once the Tenant has vacated and for reimbursement of any unpaid rent.  However, all remaining moneys must be distributed to the Tenant within a reasonable amount of time following expiration of the lease, or upon expiration of the haunt.  

Conclusion


Although New York Landlord/Tenant is clear, the law of apparitions and specters is not.  The Academy has never officially recognized the existence of any poltergeists, however, in 1972, the Academy authorized the visit of Mr. And Mrs. Warren to Quarters 100 to investigate "spiritual activity".  The Warrens found several ghosts at Quarters 100 and conducted a short séance to contact the beings.  Their findings found only minimal support from historical documentation.  The Pusher is a ghost of another color.  A 1949 graduate that lived in Room 4714, stated that, "The only spooky experiences I remember involved only upperclassmen, not ghosts."


In a court opinion from 1991, the New York Supreme Court officially declared that "as a matter of law, [a house in Nyack] is haunted."  I encourage ghouls and ghosts of all ages to read the amusing opinion of Stambovsky v. Ackley (accessible at http://members.aol.com/schwenkler/wcc/stambov.htm).  

And of course, if you need assistance on a Landlord/Tenant issue contact the Legal Assistance Office at (845) 938-4541.  For supernatural issues, contact your local Ghostbusters.
